Washington Law Review
Volume 61

Number 2

4-1-1986

Extending Legal Malpractice Liability to Nonclients—The
Washington Supreme Court Considers the Privity
Requirement—Bowman v. John Doe Two, 104 Wn. 2d 181, 704
P.2d 140 (1985)
Scott Peterson

Follow this and additional works at: https://digitalcommons.law.uw.edu/wlr
Part of the Contracts Commons

Recommended Citation
Scott Peterson, Recent Developments, Extending Legal Malpractice Liability to Nonclients—The
Washington Supreme Court Considers the Privity Requirement—Bowman v. John Doe Two, 104 Wn. 2d
181, 704 P.2d 140 (1985), 61 Wash. L. Rev. 761 (1986).
Available at: https://digitalcommons.law.uw.edu/wlr/vol61/iss2/13

This Recent Developments is brought to you for free and open access by the Law Reviews and Journals at UW Law
Digital Commons. It has been accepted for inclusion in Washington Law Review by an authorized editor of UW Law
Digital Commons. For more information, please contact lawref@uw.edu.

EXTENDING
LEGAL MALPRACTICE
LIABILITY TO
NONCLIENTS-THE WASHINGTON SUPREME COURT
CONSIDERS THE PRIVITY REQUIREMENT-Bowman v. John
Doe Two, 104 Wn. 2d 181, 704 P.2d 140 (1985).
In Bowman v. John Doe Two, 1 the Washington Supreme Court considered whether an attorney owes a duty of reasonable care to a third party in
the absence of privity of contract. 2 The attorney in Bowman represented a
seventeen-year-old boy in juvenile court against charges brought by his
mother. 3 The boy's mother subsequently sued the attorney for acts of
professional negligence that allegedly resulted in injury to the parent-child

relationship.

4

The court in Bowman held that the attorney owed no duty to the parent.5 However, dicta in the opinion indicates that the privity requirement
may soon be relaxed in Washington. The court suggested that in the
future, an attorney's duty to third parties in Washington may arise under
one of two tests: a multi-criteria balancing test, or a third-party benefici6
ary test.
I.

PRIVITY AND LEGAL MALPRACTICE

A.

A BriefHistory

The celebrated nineteenth century English case of Winterbottom v.
Wright7 first established privity as a requirement to sue a contracting party
for negligent performance of a contract. 8 Since Winterbottom, the barrier of
1. 104 Wn. 2d 181, 704 P.2d 140 (1985).
2. The doctrine of privity of contract requires a plaintiff suing for negligence arising from a
contract to be an immediate party to the contract. Privity of contract is generally no longer a viable

defense to negligence actions. Legal malpractice, however, is one of the last remaining strongholds of
the doctrine. See infra text accompanying notes 15-18.
3. The attorney represented the boy in a juvenile court hearing on assault charges brought by his
mother and assisted him in filing a petition for alternative residential placement pursuant to WASH. REV.
CoDE§ 13.32A.120 (1985). Bowman, 104 Wn. 2d at 183, 704 P.2d at 141.
4. The complaint alleged, inter alia, that the attorney "failed to properly investigate the facts of this
case, made negligent representations to persons involved, and otherwise his negligence [sic] contributed to the destruction of the mother and child relationship." Bowman, 104 Wn. 2d at 185, 704 P.2d at
142.
5. The court held that no such duty exists in favor of a third-party adversary. Id. at 188,704 P.2d at
144. See infra text accompanying notes 27-29.
6. Id. at 187, 704 P.2d 143.
7. 152 Eng. Rep. 402 (Ex. 1842).
8. In Winterbottom, the court held that the manufacturer of a mail coach was not liable to the driver
of the coach who suffered injuries as a result of a latent defect in the coach's construction since no
privity of contract existed between the driver and manufacturer. 152 Eng. Rep. at 404, 405. The
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privity has been removed for producers and sellers of goods. 9 However,
third-party liability has developed more slowly in negligence actions
brought against furnishers of labor and services. 1 0 The privity requirement
has also been applied more strictly to limit liability when negligence results
in economic injuries than when it results in physical harm. "I Third parties
claiming injury to contractual interests have been required to show that the
interest injured was at the heart of the contract. 12
Legal malpractice involves negligently performed services normally
resulting in injury to economic interests rather than physical injury to
person or property. 13 As a result, third party liability for legal malpractice
has been slow to evolve. 14
The United States Supreme Court adopted the English rule requiring
privity of contract in legal malpractice actions' 5 during the nineteenth
century. 16 It remains the rule of law in the majority of the states today. 17 The
trend of more recent judicial decisions, however, has been to relax the
requirement. 18
requirement of privity announced in Winterbottom was subsequently adopted in the United States. See
Huset v. J. I. Case Threshing Machine Co., 120 F. 865 (8thCir. 1903). Huset summarizes the American
rule of privity at the turn of the century (a manufacturer, vendor, or contractor has no liability outside of
contractual relationships except when negligence occurs in the sale of items imminently dangerous to
human health, or when there is express or implied invitation to use the article, or when the contractor
has knowledge that the article is dangerous to life or limb). Id. at 870-71.
9. See MacPherson v. Buick Motor Co., 217 N.Y. 382, 111 N.E. 1050 (1916). In MacPherson,the
court held that a manufacturer is under a duty to use care in the manufacture of goods if they are likely to
become dangerous if negligently constructed, and the manufacturer has knowledge that the product will
be used by persons other than the immediate purchaser. 111 N.E. at 1053.
10. W. PROSSER, D. DOBBS, R. KEETON & D. OWEN, PROSSER & KEETON ON THE LAW OF ToRTS
§ 93, at 668 (5th ed. 1984) [hereinafter cited as PROSSER & KEETON ON TORTS].
11. Absent a special relationship, ordinarily no liability in negligence accrues to third parties
suffering purely economic loss. Dundee Cement Co. v. Chemical Laboratories, Inc., 712 F.2d 1166,
1169 (7th Cir. 1983); PROSSER & KEETON ON TORTS, supra note 10, § 93, at 669.
12. The leading case is Glanzer v. Shepard, 233 N.Y. 236, 135 N.E. 275 (1922), in which a thirdparty purchaser of beans recovered damages for economic injury from a public weigher since the sale to
the third party was the "end and aim" of the contract. 135 N.E. at 275.
13. Bowman is unusual in this regard since the injury complained of was of a nonpecuniary nature,
i.e., injury to the parent-child relationship. Bowman, 104 Wn. 2d at 185, 704 P.2d at 142.
14. See R. MALLEN & V. LEvrr, LEGAL MALPRACtnCE § 72 (2d ed. 1981) [hereinafter cited as
MALLEN & LEVIT].

15. See Robertson v. Fleming, 4 Macq. 167 (H.L. 1861) (Scot.) (attorney who prepared a bond for
his client in favor of third parties held not liable to the third parties for negligence in perfecting the bond
absent privity between the attorney and third parties).
16. In National Savings Bank v. Ward, 100 U.S. 195(1879), the court held that the obligation ofthe
attorney is to his client alone unless there is fraud, collusion, or falsehood, and unless the act is
imminently dangerous to the lives of others, or is an act performed in pursuance of some legal duty. Id.

at 206.
17. MALLEN & LEvrr, supra note 14, § 79, at 153; Annot., 45 A.L.R.3d 1181, 1185 (1972).
18. MALLEN & LEvrr, supra note 14, § 79, at 153.

Legal Malpractice Liability
In a landmark 1961 decision, the California Supreme Court removed the
privity barrier to legal malpractice actions. 19 The court held that an attorney may owe a duty to a third party under a balancing test incorporating
five separate criteria. 20 Several states have since adopted this multi-criteria
balancing test.2 1 Other states, however, have applied different standards to
extend legal malpractice liability to third parties. For example, many
jurisdictions have rejected California's balancing test in favor of extending
liability only to third parties who are intended beneficiaries of the attorney-

client contract.

22

All of the approaches expanding legal malpractice liability beyond the

attorney-client relationship do so by extending the attorney's duty in
contract or in tort to include a defined class of third parties. The various

approaches divide potential third-party claimants into three groups: (1)

19. In Lucas v. Hamm, 56 Cal. 2d 583, 364 P.2d 685, 15 Cal. Rptr. 821 (1961), cert. denied, 368
U.S. 987 (1962), the court held that an attorney owes a duty in tort as well as in contract to the intended
beneficiary of a negligently drafted or executed will.
20. 364 P.2d at 687, 15 Cal. Rptr. at 823. See infra text accompanying notes 84-88 for a detailed
discussion of the criteria.
21. In addition to California, the following states have either adopted or indicated a preference for
the multi-criteria balancing test: Arizona (Fickett v. Superior Court, 27 Ariz. App. 793, 558 P.2d 988
(1976)); Florida (McAbee v. Edwards, 340 So. 2d 1167 (Fla. Dist. Ct. App. 1976)); Minnesota (Marker
v. Greenberg, 313 N.W.2d 4 (Minn. 1981)); North Carolina (Jenkins v. Wheeler, 69 N.C. App. 140, 316
S.E.2d 354 (1984)); Oregon (Metzker v. Slocum, 272 Or. 313, 537 P.2d 74 (1975) (indicating
preference for, but not adopting, the test)); Wisconsin (Auric v. Continental Casualty Co., I1 Wis. 2d
507, 331 N.W.2d 325 (1983)).
22. See, e.g., Pelham v. Griesheimer, 9211. 2d 13,440 N.E.2d 96 (1982); Guy v. Liederbach, 501
Pa. 47, 459 A.2d 744 (1983). In addition to illinois and Pennsylvania, the following jurisdictions have
extended liability under the third-party beneficiary test without expressly rejecting the California test:
District of Columbia (Needham v. Hamilton, 459 A.2d 1060 (App. D.C. 1983)); Louisiana (Woodfork
v. Sanders, 248 So.2d 419 (La. App. 1971), cert. denied, 259 La. 759,252 So. 2d455 (1971));Maryland
(Flaherty v. Weinberg, 303 Md. 116, 492 A.2d 618 (1985)):
Most courts extending malpractice liability to third parties have found an attorney's duty under either
the third-party beneficiary test or under California's multi-criteria balancing approach. See supra note
21. At least one court, however, has extended liability under a foreseeability test, creating an even
broader scope of third-party malpractice liability. See Bradford Securities Processing Servs. v. Plaza
Bank and Trust, 653 P.2d 188 (Okla. 1982) (malpractice liability extends to the plaintiff or one in the
plaintiff's position).
Other courts have recognized gratuitous assumption of a duty to a third party as a possible alternative
for extending liability. See Donald v. Garry, 19 Cal. App. 3d 769, 97 Cal. Rptr. 191 (1971); Pelham v.
Griesheimer, 92 111. 2d 13, 440 N.E.2d 96 (1982); Flaherty v.Weinberg, 303 Md. 116, 492 A.2d 618
(1985); Stewart v. Sbarro, 142N.J.Super. 581,362 A.2d 581 (1976), cert. denied, 72N.J. 459,371 A.2d
63 (1976); Guy v. Liederbach, 501 Pa. 47,459 A.2d 744 (1983). Both foreseeability tests and gratuitous
assumption of a duty extend liability to a large and relatively undefined class of third parties, potentially
disrupting the attorney-client relationship. See infra text accompanying notes 51--64. But see Note,
Attorneys' Negligence andThirdParties,57 N.Y.U. L. REv. 126 (1982) (urging adoption ofassumption
of duty theory to extend legal malpractice liability to third parties).
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intended beneficiaries; (2) adversaries; and (3) other parties injured by an
23
attorney's negligent conduct or misrepresentations.
Third-party beneficiaries of the attorney-client contract have been the
most successful in obtaining redress for legal malpractice. These claimants
appear most often as the beneficiaries of negligently drafted or executed
wills. 24 Beneficiaries failing to take under invalid wills often present
compelling claims for relief.25 Courts granting relief to will beneficiaries
have also used third-party beneficiary contract principles to extend legal
malpractice liability beyond will beneficiaries to other third-party intended
26
beneficiaries.
27
Courts universally refuse to extend a duty to third-party adversaries.
Whenever a client and a third party have conflicting interests regarding the
28
negligently performed legal service, an adversarial relationship exists.
Courts refuse to extend a duty to adversaries since to do so will create
29
conflicts of interest, disrupting the attorney-client relationship.
The decisons are split, however, on whether a duty exists to a third party
injured by an attorney's negligent conduct or misrepresentations who is
neither an intended beneficiary nor an adversary. Some courts express
23. See, e.g., Stowe v. Smith, 184 Conn. 194,441 A.2d 81(1981) (action by will beneficiary against
attorney for breach ofcontract to draft will upheld based upon third-party beneficiary theory); Pelham v.
Griesheimer, 92111. 2d 13,440 N.E.2d 96 (1982) (action by children against attorney representing their
mother in divorce dismissed since children were incidental beneficiaries although children were not
adversaries); Martin v. Trevino, 578 S.W.2d 763 (Tex. Civ. App. 1978) (action by physician against
attorney for filing allegedly groundless malpractice suit dismissed since physician stood in adversarial
relationship with attorney).
24. All states except New York recognize the claim of a beneficiary failing to take under a
negligently drafted or executed will. See MALLEN & LEvrr, supra note 14, § 79, at 154; Estate of
Douglas, 104 Misc. 2d 430, 428 N.Y.S.2d 558 (1980).
25. In some states, the cause of action would fail on the death of the testator if not extended to the
beneficiary since the estate has no standing to bring a legal malpractice action for negligence in drafting
a will. See Heyer v. Flaig, 70 Cal. 2d 223, 449 P.2d 161, 74 Cal. Rptr. 225 (1969); Guy v. Liederbach,
501 Pa. 47, 459 A.2d 744 (1983) (administrator of estate has no damages except legal fees paid and
therefore no standing to sue for legal malpractice). But see Licata v. Spector, 26 Conn. Supp. 378, 225
A.2d 28 (1966) (estate is entitled to at least nominal damages for negligent execution of a will).
26. In Flaherty v. Weinberg, 303 Md. 116, 492 A.2d 618 (1985), the court implied that the thirdparty beneficiary test may apply outside of the context of negligently drafted or executed wills, holding
that whether the mortgagee intended to directly benefit the mortgagor is a question of fact. Id. at
629-30. See also Durfee, Third-PartyMalpracticeClaimsAgainstRealEstateLawyers, 13 COLO. LAW.
996 (June 1984). Most courts, however, have applied the third-party beneficiary test to cases of
negligent will drafting or execution. One court has apparently limited the third-party beneficiary test to
will drafting cases. Needham v. Hamilton, 459 A.2d 1060, 1063 (App D.C. 1983). Another court has
similarly limited application of the multi-criteria balancing test. Drawdy v. Sapp, 365 So.2d 461, 462
(Fla. Dist. Ct. App. 1978).
27. The holding in Bowman represents the generally accepted view that no duty exists to a thirdparty adversary unless the attorney is expressly retained to perform services for the third party's benefit.
MALLEN & LEvrr, supra note 14, § 80, at 156, 160.
28. Id. at 159.
29. See, e.g., Martin v. Trevino, 578 S.W.2d 763, 771 (Tex. Civ. App. 1978).
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reluctance to extend a duty to these third parties because of the difficulty of
defining the class to be protected. 30 These courts have adopted approaches
incorporating the more restrictive third-party beneficiary requirement. 31
Other courts recognize a need to extend liability beyond third party beneficiaries. 32 These latter courts have attempted to draw the boundaries of
liability to include a broad class of third parties without extending liability
too far.
B.

The Privity Requirement in Washington
Washington courts currently follow the majority of states, requiring

privity of contract as a necessary element of an action for legal malpractice. 33 The Washington court has extended an attorney's duty of care

beyond privity, however, in exceptional circumstances. Washington attorneys may be liable to third parties when a special relationship exists
between the attorney and the third party, 34 and to beneficiaries failing to
take under negligently drafted wills. 35 The Bowman court, however, held
36
that liability will not be extended in adversarial relationships.
The court in Bowman suggested that Washington will follow the trend of
more recent judicial decisions by expanding the scope of legal malpractice

liability in Washington beyond its present limits. 37 Bowman did not,
30. See, e.g., Guy v. Liederbach, 501 Pa. 47, 459 A.2d 744, 746-47 (1983). Guy represents a
conservative application of the third-party beneficiary test. In Guy, the beneficiary under a will sued the
testator's attorney for advising the beneficiary to sign as a witness, invalidating the will. The court held
that although no cause of action in negligence could be recognized, the plaintiff could state a cause of
action as a third-party intended beneficiary strictly in contract. 459 A.2d at 746-47. See, e.g., Pelham
v. Griesheimer, 92 I11. 2d 13, 440 N.E.2d 96 (1982) (third-party beneficiary test recognized in both
contract and tort).
31. See, e.g., Pelham v. Griesheimer, 92 1. 2d 13,440 N.E.2d 96 (1982). The Pelham decision
applies the third-party beneficiary test to limit an attorney's duty to third parties in negligence. In
Pelham, children sued an attorney who represented their mother in a divorce. The attorney failed to
notify the husband's employer or his insurance company of a provision in the divorce decree requiring
that the children be named beneficiaries of the husband's insurance policy. As a result, the proceeds of
the policy were distributed to the husband's second wife. The Pelham court held that the children were
merely incidental beneficiaries of the attorney-client relationship and could not recover. 440 N.E.2d at
100-01.
32. See supra note 21 and accompanying text.
33. Hansen v. Wightman, 14 Wn. App. 78, 88, 538 P.2d 1238, 1246 (1975) (elements of legal
malpractice include attorney-client relationship). See also Transcontinental Ins. Co. v. Faler, 9 Wn.
App. 610, 611,513 P.2d 864, 866 (1973) (in an action for malpractice, plaintiff must allege and prove
employment of the attorney).
34. See In re Fraser, 83 Wn. 2d 884,523 P.2d 921 (1974) (attorney owes a duty to the ward as well
as the guardian).
35. See Ward v. Arnold, 52 Wn. 2d 581, 328 P.2d 164 (1958); Schirmer v. Nethercutt, 157 Wash.
172, 288 P. 265 (1930). In both cases, however, the beneficiary alleged employment of the attorney.
36. Bowman, 104 Wn. 2d at 188,704 P.2d at 144.
37. Id. at 187, 704 P.2d at 143.
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however, indicate how far liability will be extended. This Note contrasts the
two tests for extending liability mentioned in Bowman: the third-party
beneficiary test and the multi-criteria balancing test. It concludes that the
multi-criteria balancing test, with some modification, should be adopted to
extend legal malpractice liability to third parties in Washington.
II.

A BALANCED APPROACH TO EXTENDING LEGAL
MALPRACTICE LIABILITY IN WASHINGTON

A.

The Policies

Four competing policies have consistently influenced courts considering
the privity requirement as applied to legal malpractice: (1) to remove the
bar of privity for the claims of injured third parties; (2) to protect the
fiduciary relationship between the attorney and client; (3) to deter negligent
conduct by attorneys; and (4) to protect the attorney-client relationship
from the effects of unlimited legal malpractice liability.38
Each of these policies has played a significant role in the controversy
surrounding the privity requirement. Courts have commonly addressed
some or all of these policies to justify rules of liability to replace the privity
requirement, 39 or to reject arguments for expanded liability. 40 The scope of
an attorney's legal malpractice liability to third parties also turns on these
policies.
1.

Recognizing an Injured Third Party's Cause of Action: The Starting
Point

Negligence law seeks to redress wrongs by shifting losses caused by
negligent conduct to the culpable party. 4 1 A rule of law extending liability
for legal malpractice must therefore be designed primarily to provide
redress to injured third parties. Attorneys need not be insulated from thirdparty malpractice liability except when necessary to protect the attorneyclient relationship.
Some commentators suggest that the cost of legal malpractice to society
is minimized if the burden of prevention is placed on the party who is the
most efficient risk avoider. 42 Cost minimization 43 is not one of the recurring
38. For acase summarizing these policies, see Auric v. Continental Casualty Co., III Wis. 2d 507,
331 N.W.2d 325 (1983).
39. 331 N.W.2d at 328-29.
40. Estate of Douglas, 104 Misc. 2d 430, 428 N.Y.S. 2d 558 (1980).
41. PROSSER & KEEnON ON ToRs, supra note 10, § 1, at 5-6.
42. Posner has noted that, "If the cost of safety measures or of curtailment-whichever cost is
lower-exceeds the benefit in accident avoidance to be gained by incurring that cost, society would be
better off, in economic terms, to forego accident prevention." Posner, A Theory of Negligence, 1 J.
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policies considered by courts addressing legal malpractice liability to third
parties. However, its premises provide a convincing rationale for placing
the rights of injured third parties above those of negligent attorneys.
Between attorneys and third parties, attorneys are generally in a better
position to prevent losses from legal malpractice. Attorneys can prevent
losses to third parties by exercising a higher standard of care towards thirdparty interests, while third parties can protect themselves at a higher cost
only by taking defensive measures against all possible sources of legal
malpractice. 44 Placing the burden of prevention on attorneys therefore
minimizes the cost to society of third-party legal malpractice.
Moreover, placing the burden of prevention on third parties instead of
attorneys has undesirable consequences. Forcing third parties to protect
themselves from legal malpractice creates public distrust of attorneys,
doing little to enhance the legal profession's public image.45 On the other
hand, courts may improve the public image of the profession by expanding
liability to third parties. By doing so, the legal profession can project an
image of fairness and evenhandedness to the public since attorneys will be
made to answer for the consequences of their negligence more often.

LEGAL STUD. 29, 32 (1972). Applied to legal malpractice, Posner's theory implies that the burden of

prevention should be placed on attorneys (or third parties) only when the cost of prevention is less than
the probable cost of accidents.
In deciding whether the burden of prevention should rest with the injured or the injurer, Professor
Posner suggests that "[i]f the accident could be prevented. . . by the victim at lower cost than any
measure taken by the injurer would involve, it would be uneconomical to adopt a rule of liability that
placed the burden of accident prevention on the injurer." Id. at 33. Conversely, if injuries to third
parties can be prevented at a lower cost by attorneys than by third parties, the burden of prevention
should be placed on attorneys.
43. Commentators Calabresi and Melaned suggest that maximum economic efficiency in negligence results from "that combination of entitlements to engage in risky activities and to be free from
harm from risky activities which will most likely lead to the lowest sum of accident costs and the costs
of avoiding accidents." Calabresi & Melamed, PropertyRules,LiabilityRules,andInalienability:One
View of the Cathedral,85 HRv. L. REV. 1089, 1094 (1972).
44. Forcing third parties to take defensive measures may be impractical as well as inefficient. For
example, an attorney drafting a will can prevent injury to the beneficiary by exercising reasonable care
in drafting the will. To protect against malpractice injury, however, the beneficiary must retain separate
counsel to review the will and its execution. A will beneficiary, however, does not have access to the will
without the consent of the testator. MODEL RuLES OF PROFESSIONAL CONDucr Rule 1.6 (1983);
WASHINGTON RuLES OF PROFESSIONAL CoNDucr Rule 1.6 (1986). Even with the testator's consent,
separate review of the will is economically inefficient since the beneficiary duplicates the drafting
attorney's efforts.
45. A recent survey suggests that there is a positive correlation between negative experiences with
lawyers and negative perception of lawyers. B. CuRRAN, THE LEGAL NEEDS OF THE PuaLIc: THE FINAL
REPORT OF A NATIONAL SuRVEy 265 (1977).
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DeterringNegligent Conduct by Attorneys: Defining the Boundaries
of Liability

46
A second purpose of negligence law is to deter culpable behavior.
Expanding liability for legal malpractice deters negligent behavior, pre-

venting future harm to the public and enhancing the quality of legal
services. Courts have recognized that expanding legal malpractice liability
47
beyond privity will produce these benefits.

Even so, courts must establish a clear test of liability to effectively deter
negligent behavior toward third parties. A clear test of liability gives

attorneys notice of the extent of their duty to third parties, allowing them to
assess the risk of third-party liability prior to offering services. 48 Clear
notice of the boundaries of liability also avoids conflicting case-by-case
factual determinations by the courts. 49 Conflicting determinations by
courts may cloud the scope of legal malpractice liability, leaving attorneys

in a stance of forced overcaution.
Clear rules of liability, however, may prove inflexible. If rules for
extending liability lack flexibility, claimants presenting deserving but
50
unanticipated claims outside of those standards may be denied recovery.
46.

PROSSER & KEETON ON TORTS, supra note 10, § 4, at 25.

47. See, e.g., Auric v. Continental Casualty Co., 111 Wis. 2d 507, 331 N.W.2d 325, 328 (1983)
(accountability should result in increasing the care with which attorneys draft wills and see to their
execution).
48. On the other hand, ill-defined boundaries do not. See Bradford Securities Processing Serv. v.
Plaza Bank and Trust, 653 P.2d 188 (Okla. 1982). The Bradfordcourt held that an attorney's duty as
bond counsel extended to a third party who had taken a security interest in the bonds, which were
worthless. The court characterized the attorney's duty as extending to "the plaintiff or one in his
position." Id. at 191. Such ill-defined boundaries of liability will likely restrict the ability of Oklahoma
attorneys to accurately assess the risk of third-party liability whenever it is foreseeable that a third party
may assume the client's "position." The test may conceivably extend liability to many third parties
other than those taking a security interest in worthless bonds, such as purchasers of securities in the
marketplace. As a result, Oklahoma attorneys may restrict the availability of affected services or refuse
to provide them altogether. For a critical analysis of the Bradford decision, see Note, Negligence:
BradfordSecuritiesProcessingService v. PlazaBank and Trust: Expansion ofAttorneys' Professional
Negligence Liability to Third Partiesin Oklahoma, 36 OKLA. L. REv.372 (1983).
49. The multi-criteria balancing approach has been criticized for its vagueness. In Guy v. Liederbach, 501 Pa. 47,459 A.2d 744 (1983), the court stated that the multi-criteria balancing test "has proved
unworkable, and has led to ad hoc determinations and inconsistent results as the California courts have
attempted to refine the broad Lucas rule. . . . The California courts have not adopted a simple
negligence standard, but. . . have applied a six part balancing test on a case-by-case basis." 459 A.2d
at 749-50. See infra text accompanying notes 84-88.
50. For example, if liability is extended only to will beneficiaries, the boundaries of liability within
which the attorney must function are clearly defined, but redress to other deserving third parties may be
denied. See, e.g., Drawdy v. Sapp, 365 So.2d 461 (Fla. Dist. Ct. App. 1978). In Drawdy,the plaintiff
sued the attorney for negligence in preparing a deed conveying property to the plaintiff. The court held
that the plaintiff's action was barred by the privity requirement, and that a limited exception to the
privity rule exists for will-drafting cases alone. Id. at 462. Cf McAbee v. Edwards, 340 So.2d 1167
(Fla. Dist. Ct. App. 1976) (allowing will beneficiary to recover against testator's attorney).
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Courts must therefore strike a balance between promoting deterrence by
providing clear notice of liability and allowing flexibility to provide redress
to injured third parties.
3.

Protectingthe FiduciaryRelationship Between the Attorney and
Client

One serious drawback of expanding the scope of malpractice liability to
third parties is that the fiduciary relationship between the attorney and
client may be compromised as a result. 51 Trust and confidence in attorneys
meawill be compromised if attorneys are forced to take self-protective
52
sures that are contrary to the interests of their clients.
The fiduciary character of the attorney-client relationship distinguishes it
from ordinary contract relationships. 53 Without this element of trust and
confidence, the relationship could not exist. 54 The attorney-client relationship therefore requires greater protection from third-party claims than do

nonfiduciary contract relationships.
Courts can adequately protect this fiduciary relationship, however, by
disallowing actions brought by third-party adversaries. 55 When courts
disallow adversarial claims, only third parties who claim interests that56are
either neutral or positively related to those of the client are considered. If
the claims of adversarial third parties are excluded, attorneys are not
51. The Washington Supreme Court has held that the attorney-client relationship is one of the
strongest fiduciary relationships known to law. In re Beakley, 6 Wn. 2d 410, 423, 107 P.2d 1097, 1103
(1940).
52. Many courts have expressed concern over the impact that liability will have on the relationship.
See, e.g., Goodman v. Kennedy, 18 Cal. 3d 335, 556 P.2d 737, 134 Cal. Rptr. 375 (1976) (to extend
liability beyond third parties to whom advice is foreseeably transmitted or relied upon would inject
undesirable self-protective reservations into the attorney's counseling role); Ultramares Corp. v.
Touche, 255 N.Y. 170, 174 N.E. 441 (1931) (extending professional malpractice liability to third parties
would adversely affect the legal profession); Guy v. Liederbach, 501 Pa. 47, 459 A.2d 744 (1983)
(allowing such suits would perhaps lower the quality of legal services rendered to clients).
53. The fiduciary relationship between the attorney and client imposes a duty on the attorney absent
in nonfiduciary contract relationships. The relationship is characterized as one of trust and confidence.
Attorneys must act solely for the benefit of their clients, and must place their client's interests above
their own. In re Beakley, 6 Wn. 2d 410, 423, 107 P.2d 1097, 1103 (1940). Professional ethics also
require that an attorney exercise professional judgment solely for the benefit of his client within the
bounds of the law. MODEL RuLEs OF PROFESSIONAL CoNDucT Rules 1.7, 1.8 (1983); Washington Rules
of Professional Conduct Rules 1.7, 1.8 (1986).
54. This is so because of the personal and often confidential nature of services provided by
attorneys. Unlike ordinary contract relationships in which the parties deal solely at arm's length,
purchasers of legal services would be unlikely to entrust their interests to attorneys at any price if not for
the fiduciary nature of the relationship.
55. See supra text accompanying notes 27-29.
56. Id. This neutral or positive alignment of the interests of the client and the third party cannot
exist when the attorney represents the client in arm's length negotiations with the third party or as an
adversary in litigation. See MALLN & LEvrr, supra note 14, § 80, at 156, 159.
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required to consider interests adverse to those of their clients in order to
protect themselves from liability. The client's trust and confidence in the
attorney's ability to pursue his or her interests with single-mindedness is
therefore protected.
4.

Protectingthe Attorney-Client Relationshipfrom the Effects of
Unlimited Liability

Another problem confronting courts seeking to extend legal malpractice
liability to third parties is how to limit the scope of this liability to avoid
exposing the legal profession to extensive malpractice liability. Courts
57
acknowledge that attorneys should not face unlimited loss exposure.
Some courts have held that an attorney's duty of reasonable care should be
limited to known third parties and not extended to all foreseeable third
parties. 58 Other courts have further limited the scope of third-party liability
by extending an attorney's duty of reasonable care only to third-party
59
beneficiaries of the attorney-client contract.
Courts rely on two arguments in support of these restrictions. First,
extending a duty of reasonable care to all foreseeable third parties imposes
an unmanageable burden of litigation on the courts and the legal profession. 6° Second, such extensive liability interferes significantly with the
61
attorney-client relationship.
Attorneys need not, however, enjoy special protection from third-party
liability to avoid exposing themselves and the courts to extensive litigation.
Large numbers of plaintiffs can be managed with class action lawsuits and
other procedural techniques.62 Fears that removing the privity barrier will
57. See, e.g., Ultramares Corp. v. Touche, 255 N.Y. 170, 174 N.E. 441 (1931). In Ultramares the
court addressed the issue of whether a public accountant's malpractice liability should extend to a third
party who relied on the accountant's misrepresentations. In holding that liability should not extend to an
indeterminate class of third parties, Chief Judge Cardozo noted that:
Liability for negligence if adjudged in this case will extend to many callings other than an
auditor's. Lawyers who certify their opinion as to the validity of municipal or corporate bonds,
with knowledge that the opinion will be brought to the notice of the public, will become liable to
the investors.
174 N.E. at 448. See also Marker v. Greenberg, 313 N.W.2d 4, 5 (Minn. 1981) (privity is especially
necessary in probate proceedings to prevent a myriad of actions).
58. E.g., Goodman v. Kennedy, 18 Cal. 3d 335, 556 P.2d 737, 134 Cal. Rptr. 375 (1976)
(attorney's duty does not extend to third parties dealing at arm's length with the client absent evidence
that advice was foreseeably transmitted to or relied upon by the plaintiff).
59. E.g., Guy v. Liederbach, 501 Pa. 47, 459 A.2d 744 (1983).
60. Annot., 45 A.L.R.3d 1181, 1184 (1972).
61. Id.
62. In addition to class action lawsuits authorized under WASH. R. Civ. P. 23, Washington Superior
Civil Court Rules provide for joinder of parties, WASH. R. Civ. P. 20, derivative shareholder actions,
WASH. R. Civ. P. 23.1, and actions related to unincorporated associations, WASH. R. Civ. P. 23.2.
WASHINGTON COURT RULES (1986).
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result in a crushing burden of litigation on the affected industry have proved
unfounded when privity has been completely abolished in other contexts. 63
The courts may adequately protect the attorney-client relationship from
the effects of unlimited liability by limiting the scope of legal malpractice
liability to known third parties whose behavior the attorney and client
intended to affect. Some aspects of the practice of law, notably securities
practice, affect large numbers of third parties. Exposing attorneys engaged
in these areas of practice to liability to all third parties who foreseeably rely
on the attorney's representations may cause the attorney and client to lose
economic control over their agreement. The attorney and client lose economic control when their relationship is exposed to such extensive liability
that the contract for services becomes impossible. The result is that the
attorney is unable or unwilling to assume the risk of extensive liability at
any price, or the client is unwilling to pay the price asked by the attorney as
a condition of assuming that liability.
Limiting the scope of such liability to known third parties who are
intentionally affected by the negligently performed legal service greatly
reduces the number of potential third-party claimants. Extending legal
malpractice liability to only these third parties also .enables the attorney to
64
assess the risk of liability prior to providing services.
B.

Using the Policiesas a Basisfor a New Approach

Washington's approach to extending legal malpractice liability to third
parties can strike an acceptable balance among these four policies by
centering on the policy of providing an injured third party with a right of
redress. The third party's right of redress should be denied only when
extending liability would otherwise substantially interfere with the attorney-client relationship. 65 The approach should also provide effective
63. The crushing burden of litigation predicted by early courts has not materialized, as is indicated
by the evolution of the strict products liability doctrine. In Winterbottom v. Wright, 152 Eng. Rep. 402
(Ex. 1842), Lord Abinger had expressed concern that abolishing the privity requirement as it relates to
the manufacturers and sellers of goods would result in "the most absurd and outrageous consequences." 152 Eng. Rep. at 405. American courts adopted this stance prior to the evolution of strict
products liability. See, e.g., Huset v. L I. Case Threshing Machine Co., 120 F. 865 (8th Cir. 1903).
Industries exposed to the doctrine of strict products liability have generally survived, however.
64. By limiting the class of third parties to which legal malpractice liability will be extended, the
attorney can determine in advance the extent of the risk undertaken in providing legal services. In
addition, attorneys can take fewer precautionary measures, holding costs down and focusing full
attention on the needs of their clients.
65. The Supreme Court of Pennsylvania recognized this argument in Guy v. Liederbach, 501 Pa.
47, 459 A.2d 744 (1983): "We cannot accept the proposition that insuring the quality of legal services
requires allowing as limited a number of persons as possible to bring suit for malpractice." 459 A.2d at
752. The court continued, however, to adopt that stance toward third parties who are not intended
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deterrence through clear notice of liability without denying redress to
injured third parties through rigidly-defined rules. Finally, the approach
should not expose attorneys to extensive risk of loss by extending liability
to all foreseeable third parties. However, courts must try to accomplish this
final objective without defining the scope of liability so narrowly that
injured third parties are unnecessarily excluded.
The Bowman court signaled its intention to accomplish these objectives
by adopting either the third-party beneficiary test or the multi-criteria
balancing test. Of these two tests, the multi-criteria balancing test balances
these policies more successfully.
C.

The Third-PartyBeneficiary Test and the Multi-CriteriaBalancing
Test: A Comparison

Many courts seeking to erode the privity requirement in legal malpractice actions have limited the scope of an attorney's duty to third parties by
combining aspects of contract law and negligence. 66 These courts have
expanded the scope of legal malpractice protection while placing reasonable limits on an attorney's liability by defining the scope of duty more
narrowly than under negligence principles alone. 67 Two tests for extending
an attorney's duty of care towards third parties in contract and in tort have
68
gained widespread acceptance.
1.

Establishingan Attorney's Duty to a Third Party Under Third-Party
Beneficiary Contract Principles

The more conservative of the two tests requires that third parties suing in
negligence establish that they are intended beneficiaries of the attorneyclient contract in order to extend the attorney's duty to the third party.
Under the test, contract rules limiting the scope of an attorney's duty to
third-party intended beneficiaries effectively supplant the foreseeability
69
element of duty in negligence.
beneficiaries by holding that, in order to protect the quality of legal services to clients, an attorney's
duty to third parties extends only to intended beneficiaries of the attorney-client contract. Id. at 753.
66. The multi-criteria balancing test incorporates aspects of both contract and tort. See infra text
accompanying notes 84-88. Courts adopting the third-party beneficiary approach have held that the
plaintiff must be in the nature of an intended beneficiary in order to recover in tort. See Pelham v.
Griesheimer, 92 Ill. 2d 13, 440 N.E.2d 96 (1982); see infra text accompanying notes 69-72.
67. See, e.g., Guy v. Liederbach, 501 Pa. 47, 459 A.2d 744 (1983) (recognizing third-party
beneficiary theory in contract as a narrow exception to the rule of privity, since cause of action in
contract is more restrictive than in negligence).
68. MALLEN & LEvrr, supra note 14, § 80, at 156.
69. While some courts have applied third-party beneficiary contract principles within a negligence
framework, other courts have limited a third-party intended beneficiary's cause of action to contract
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Under the third-party beneficiary test, a third party must show that he or
she is an intended beneficiary of the contract between the attorney and
client. 70 In order to achieve the status of an intended beneficiary, the third
party must establish that the primary purpose of the contract is to benefit
the third party. 71 The expectancy of this benefit is the measure of dam72
ages.
The third-party beneficiary test partially addresses the four competing
policies. First, the test effectively provides clear notice of the boundaries of
liability to both courts and practitioners. The situations in which third-party
liability may arise are both fewer and easier to identify when limited to
third-party beneficiaries. As a result, attorneys can more readily exercise
greater care in risky areas of practice or choose to avoid them completely.
Negligent behavior towards third-party beneficiaries is therefore partially
deterred. 73 Moreover, the test employed under the third-party beneficiary
approach is simple for courts to apply. The elements of the test are also
74
clearly defined, resulting in more consistent decisions.
Second, the third-party beneficiary test causes minimal disruption of the
attorney-client relationship. Defining liability narrowly reduces the risk
that the attorney and client will lose economic control over the relationship.
The third-party beneficiary test protects the fiduciary aspect of the relationship because the interests of the third party are, by definition, those of the
75
client. As a result, attorneys need not consider conflicting interests.
Despite these advantages, the third-party beneficiary test fails to completely address the four policies. It artificially restricts liability for negligence with contract principles, thus failing to embrace the third party's
right of redress as the dominant policy. Requiring an injured third party to
show that he or she is an intended beneficiary defines the scope of duty in
alone. Compare Pelham v. Griesheimer, 92 Ill. 2d 13,440 N.E.2d 96 (1982), with Guy v. Liederbach,
501 Pa. 47, 459 A.2d 744 (1983).
70. Pelham v. Griesheimer, 92 Ill. 2d 13, 440 N.E.2d 96 (1982); RESTATEMENT (SEcoND) oF
CoNTRAcrs § 302 (1981). Pelham originally extended liability when the attorney-client contract was
intended to benefit or influence a third party. 440 N.E.2d at 100. The "or influence" language was
dropped by the Illinois court in subsequent decisions. See Ogle v. Fuiten, 102 Ill. 2d 356, 466 N.E.2d
224, 227 (1984).
71. E.g., Pelham v. Griesheimer, 440 N.E.2d 96, 99 (intent to benefit the third party must be the
primary or direct purpose of the transaction or relationship); Lonsdae v. Chesterfield, 19 Wn. App. 27,
573 P.2d 822 (1978) (right of a third-party beneficiary to sue depends upon whether the contract is for
his direct benefit), aff'd, 91 Wn. 2d 189, 588 P.2d 217 (1978).
72. Guy, 459 A.2d at 752 (1983).
73. Negligent behavior towards third parties who are not intended beneficiaries, however, is not
deterred.
74. In addition, an established body of case law already exists concerning application of the thirdparty beneficiary test from which courts can draw to apply the test to legal malpractice. See
RESTATBNT (ScoND) OFCoNmAcrs § 302(1981); Annot. 148 A.L.R. 359 (1944 & Supp. 1946-85).

75.

See supra text accompanying notes 51-64.
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legal malpractice too narrowly. Under the test, third parties cannot recover
unless the primary purpose of the contract is to benefit them. 76 Where the
third party's expected benefit from the contract is secondary to some
superior purpose of the contract, the third party cannot recover, even if the
parties to the contract intended to affect the third party. 77 Known third
parties may be denied redress as a result, although they have reasonably
78
relied on the attorney's negligent conduct intended to affect them.
The third-party beneficiary test also fails to adequately deter negligent
conduct since it limits the class of injured third parties who can hold the
attorney accountable. Under the third-party beneficiary test, only intended

79
beneficiaries of the attorney-client relationship are entitled to relief.

Negligent conduct resulting in injury to other third parties is not deterred.
Clear boundaries of liability are ineffective to deter negligent conduct
when those boundaries hold many potential claimants at bay.80
Moreover, the third-party beneficiary test is not the most effective way to
protect the attorney-client relationship. Protecting the fiduciary relationship by artificially restricting the scope of malpractice liability with contract principles denies redress to third parties whose interests can be
protected without significantly interfering with the relationship. 8' Excluding third-party adversaries more effectively protects the fiduciary relationship between the attorney and client than restricting the scope of legal
malpractice liability to third-party beneficiaries.
Finally, third party-beneficiary principles unnecessarily exclude other
third-party claimants whose interests can be protected without exposing the
attorney-client relationship to unlimited liability. 82 Limiting liability to
76. See supra note 71.
77. See, e.g., Marker v. Greenberg, 313 N.W.2d 4 (Minn. 1981) (third party may successfully
assert malpractice only when a direct and intended beneficiary of the lawyer's services).
78. See, e.g., Pelham v. Griesheimer, 92 Ill. 2d 13, 440 N.E.2d 96 (1982) (action by children
against attorney representing their mother in divorce proceeding dismissed since children were only
incidental beneficiaries).
79. Id. Cf. Metzker v. Slocum, 272 Or. 313, 537 P.2d 74 (1975). In Metzker, a minor sued an
attorney who negligently failed to perfect her adoption papers. As a result, the minor was not entitled to
child support payments under Oregon law. The Aetzker court found that the child would not have been
entitled to recover under the multi-criteria balancing test since her claim was "too tenuous." 537 P.2d at
76. Under the approach in Pelham, however, the child's complaint would likely have been dismissed
regardless of the causal connection since the child was not a direct and intended beneficiary of the
attorney's services.
80. The court in Guy v. Liederbach, 501 Pa. 47, 459 A.2d 744 (1983), recognized that the thirdparty beneficiary approach provides a narrower scope of liability than that afforded under the multicriteria balancing approach. 459 A.2d at 746. The court adopted the test, however, to prevent
inconsistent and ad hoc determinations and to protect the attorney-client relationship. Id. at 749-50.
81. See supra notes 31 and 79.
82. Examples of factual situations in which an injured third party might have been unnecessarily
denied redress under the third-party beneficiary test had it been applied include Fickett v. Superior
Court, 27 Ariz. App. 793, 558 P.2d 988 (1976) (action by conservator of incompetent's estate against
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known third parties whose behavior the attorney and client intended to
affect adequately protects the attorney-client relationship from the effects
of unlimited liability without excluding all third-party claimants who are
83
not intended beneficiaries.
The third-party beneficiary test is therefore inadequate to satisfy the
policy objectives of extending third-party legal malpractice liability. Too
often, it sacrifices an injured third party's right of redress and effective
deterrence in order to protect the attorney-client relationship from undue
interference and the legal profession from unlimited liability. The test
provides clear boundaries of liability to deter negligent conduct, but in
doing so artificially restricts the benefits of deterrence to a relatively small
group of third parties. Finally, it protects the attorney-client relationship
from unlimited malpractice liability by unnecessarily restricting the scope
of liability to third-party intended beneficiaries rather than by disallowing
the claims of third-party adversaries and remote third parties.
2.

Establishingan Attorney's Duty to a Third Party Under the MultiCriteriaBalancing Test

The second of the two tests is the multi-criteria balancing test developed
by the Supreme Court of California in Biakanjav. Irving84 and refined by a
subsequent line of cases. 85 Under the multi-criteria balancing test, five
former guardian's attorney for failing to discover guardian's misappropriation of funds; summary
judgment for plaintiff upheld under multi-criteria test); Flaherty v. Weinberg, 303 Md. 116, 492 A.2d
618 (1985) (action by mortgagor against mortgagee's attorney for negligent legal description of
property; summary judgment for attorney reversed and remanded to determine whether attorney's
services were for direct benefit ofmortgagee); Marker v. Greenberg, 313 N.W.2d4 (Minn. 1981) (action
by non-client joint tenant against attorney engaged for estate planning purposes for negligently drafting
deed; summary judgment for attorney affirmed since conduct was not negligent).
83. See, e.g., Goodman v. Kennedy, 18 Cal. 3d 335,556 P.2d 737, 134 Cal. Rptr. 375 (1976). In
Goodman, relying third parties unknown to the attorney sued to recover damages caused by negligent
advice regarding a securities transaction. The court held that to protect the attorney-client relationship,
the multi-criteria balancing test should apply only if advice was foreseeably transmitted to or relied
upon by the plaintiffs or if the plaintiffs were intended beneficiaries. 18 Cal. 3d at 344, 556 P.2d at 743,
134 Cal. Rptr. at 381. Justice Mosk's dissent noted that the effect of the decision was to limit application
of the multi-criteria balancing test to known third parties. 18 Cal. 3d at 350, 556 P.2d at 748, 134 Cal.
Rptr. at 385.
84. 49 Cal. 2d 647, 320 P.2d 16 (1958). Biakanja involved a suit by a will beneficiary against a
notary public who failed to execute the will properly.
85. Goodman v. Kennedy, 18 Cal. 3d 335,556 P.2d 737, 134 Cal. Rptr. 375 (1976) (multi-criteria
balancing approach extends duty only as far as known third parties to whom advice of attorney was
foreseeably transmitted or to third-party beneficiaries); Heyer v. Flaig, 70 Cal. 2d 223, 449 P.2d 161, 74
Cal. Rptr. 225 (1969) (previously recognized third-party beneficiary approach conceptually superfluous since action must lie in tort); Lucas v. Hamm, 56 Cal. 2d 583, 364 P.2d 685, 15 Cal. Rptr. 821
(1961) (multi-criteria balancing approach extended to attorneys), cert. denied, 368 U.S. 987 (1962);
Donald v. Garry, 19 Cal. App. 3d 769, 97 Cal. Rptr 191 (1971) (multi-criteria balancing approach
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independent criteria must be balanced by the courts on a case-by-case
basis. The criteria are:
(1) the extent to which the transaction was intended to affect the plaintiff;
(2) the foreseeability of harm to the plaintiff;
(3) the degree of certainty that the plaintiff suffered injury;
(4) the closeness of the connection between the defendant's conduct and
the injury suffered; and
(5) the policy of preventing future harm. 86
The multi-criteria balancing test provides courts with a great deal of
flexibility in granting relief. The first criterion incorporates part of the
third-party beneficiary test by scrutinizing the intent of the attorney and
client to affect the third party, but does not require the third party to rise to
the standard of an intended beneficiary. This criterion allows a third-party
claimant who is not an intended beneficiary of the attorney-client contract
to recover if the parties to the contract meant to affect the third party.
Known third parties who are intentionally affected by the attorney's negligent behavior may therefore recover under the test if the remaining criteria
support this result. 87
The second, third, and fourth criteria use the elements of negligence to
further define the scope of liability to third parties. The second criterion
allows foreseeability of harm to the third party to be considered without
becoming the sole test for extending an attorney's duty. The third criterion
requires that the third party demonstrate injury. The fourth criterion requires a causal relationship between the attorney's negligence and the
injury suffered, further limiting liability. The final criterion looks to the
deterrent impact of extending liability in the circumstances. 88
applied outside of context of negligently drafted or executed will). The multi-criteria balancing test has
also been applied to extend third-party liability to other professionals in California. See Keene v.
Wiggins, 69 Cal. App. 3d 308, 138 Cal. Rptr. 3 (1977) (physicians); Huber, Hunt & Nichols, Inc. v.
Moore, 67 Cal. App. 3d 278, 136 Cal. Rptr. 603 (1977) (architects).
86. Under the Biakanja test, there were originally six criteria. The court mysteriously dropped the
sixth criterion, the moral blame attached to the defendant's conduct, in Lucas v. Hamm, 56 Cal. 2d 583,
364 P.2d 685, 15 Cal. Rptr. 821 (1961), cert. denied, 368 U.S. 987 (1962). In its place, the court
substituted a new criterion: whether recognition of liability would impose an undue burden on the legal
profession. 364 P.2d at 688, 15 Cal. Rptr. at 824.
87. Conversely, third parties whose behavior was not intentionally affected are not entitled to
recover. See Goodman v. Kennedy, 18 Cal. 3d 335, 556 P.2d 737, 134 Cal. Rptr. 375 (1976).
88. For an example of how the criteria are applied in a factual setting, see Donald v. Garry, 19 Cal.
App. 3d 769, 97 Cal. Rptr 191 (1971). In Donald, a creditor who forwarded an overdue debt to a
collection agency sued the agency's attorneys after his claim was dismissed for lack of diligent
prosecution. The court reversed the trial court's judgment dismissing the creditor's malpractice claim,
holding that the creditor's complaint satisfied each of the test's criteria: (1) the transaction in which the
negligence occurred was intended primarily for the benefit of the creditor; (2) harm to the creditor as a
result of failure to diligently prosecute the claim was foreseeable; (3) the creditor unquestionably
suffered injury; (4) there was a direct connection between the attorney's conduct and the injury; and (5)
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The flexibility of the multi-criteria balancing test satisfies the policy of
recognizing an injured plaintiff's right of redress. Under the test, liability
extends beyond third-party intended beneficiaries to a broader class of
injured claimants. 89 The test also effectively deters negligent conduct to the
extent that it increases the class of third parties who will benefit by
deterrence. 90 Attorneys held accountable for acts of negligence beyond
those affecting the interests of intended beneficiaries will exercise reasonable care toward a larger class of third parties.
What the multi-criteria balancing test gains in flexibility, however, it may
lose in consistency. The test has been criticized as confusing and conducive
to conflicting decisions. 91 Lower courts are left to decide for themselves the
weight to be placed on each of the criteria. This lack of certainty inherent in
a balancing approach diminishes the deterrent effect gained by extending
liability to a broad class of third parties. Without clear boundaries of
liability, attorneys may choose to restrict the extent of their services in riskprone areas instead of exercising greater care in performing those ser92
vices.
The multi-criteria balancing test may interfere with the attorney-client
relationship in other ways. Under the test, attorneys must consider the
interests of a greater class of third parties than under an approach limiting
liability to intended beneficiaries. If the test is adopted without adequate
protection against the claims of third-party adversaries, the fiduciary
nature of the relationship may be compromised. 93 The relationship may
also suffer if courts interpret the test to expose the attorney-client relationship to unlimited malpractice liability.94
3.

Improving the Multi-CriteriaBalancingTest

Despite its shortcomings, the multi-criteria balancing test comes closer
to striking an acceptable balance among the competing policies than do
the policy that lawsuits should be diligently prosecuted would be frustrated by insulating lawyers from
liability merely because they were employed by an intermediary. 19 Cal. App. 3d at 772, 97 Cal. Rptr, at

192.
89.

For examples of factual situations in which the multi-criteria balancing test may be used to

extend liability beyond third-party beneficiaries, see supra note 82.
90. The test as articulated by theBiakanjacourt does not completely satisfy the deterrence function
of extending liability since the boundaries of liability are not clearly defined. See supra text accompanying notes 46-50.
91. See supranote 49.
92. For example, if the scope of third-party malpractice liability in securities practice becomes
excessive, attorneys will choose to avoid the risk of extensive liability by offering only limited securities
services to the public.
93. See supra text accompanying notes 51-56.
94. See supratext accompanying notes 57-64.
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other approaches to extending legal malpractice liability. 95 Most importantly, the test provides a broad class of injured third-party claimants with a
cause of action. 96 The virtues of the multi-criteria balancing test, however,
are diminished by the uncertainty inherent in its application. 97 A balancing
test requires case-by-case application of each of the criteria, decreasing the
deterrent value of the test and increasing the potential for excessive interference with the attorney-client relationship. 98
Structuring the test so that courts and practitioners are not required to
balance several criteria can mitigate these disadvantages. Courts can eliminate the balancing aspect of the multi-criteria test by adopting the test's first
criterion, the intent to affect, as its threshold determination. 99 Liability
under the test should turn on whether the attorney and client intended to
affect a known third party. If no such intent is found, no liability should
attach. Once intent to affect is established, liability results if each of the
remaining criteria are present. Liability would not attach unless the attorney could foresee the injury, the injury is made certain, and the attorney's negligence was the cause of that injury. 100 The adopting court can
aid lower courts in applying the test by providing examples of how the
criteria are applied in various factual settings. 10 1
Eliminating the balancing element of the test also improves its deterrent
value. The approach solves the attorney's problem of determining the
extent of third-party malpractice liability since attorneys can apply the
threshold test to determine the scope of their liability prior to taking action.
In this way, negligent conduct towards a broad class of third parties is

95. In addition to the third-party beneficiary approach, approaches to extending third-party legal
malpractice liability have ranged from extending an attorney's duty only as far as will beneficiaries to
extending the duty to all foreseeable third parties. See supra notes 21-22.
96. The approach does not extend liability beyond acceptable limits since it does not extend
liability to all foreseeable third parties. See supra note 83.
97. In Biakanja v. Irving, 49 Cal. 2d 647, 320 P.2d 16 (1958), the multi-criteria balancing test was
first adopted with no explanation by the court of how the test might be applied.
98. See supra text accompanying notes 51-64.
99. Although not defined by the California courts, the "intent" of the attorney as used in the test is
presumably as defined in the RESTATEMENT (SECOND) OF ToTs § 8A (1965) to denote that the actor
desires to cause the consequences of his act or that he believes that the consequences are substantially
certain to follow from it.
100. This is apparently the approach used by the California courts to apply the test, although no
California court has explained how the criteria interrelate. The key to the test as applied in California
appears to be embodied in the first criterion, the intent to affect the third party. If the third party is an
intended beneficiary or if the attorney's advice was foreseeably transmitted to or relied upon by a known
third party, there is intent to affect. See Goodman v. Kennedy, 18 Cal. 3d 335, 556 P.2d 737, 134 Cal.
Rptr. 375 (1976).
101. The decisions of California courts and other courts applying the test may be used to give
concrete examples of the application of the test in various factual settings.
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deterred without clouding the boundaries of liability by requiring courts
and practitioners to balance several criteria.
Adopting the first criterion as a threshold test also protects an attorney
from liability to an unlimited group of third parties. The requirement that
the attorney and client intend to affect the third party limits malpractice
liability to known third parties. 102 This requirement reduces the scope of
malpractice liability for representations that may foreseeably affect a large
class of potential claimants.
The multi-criteria balancing test's potential for undue interference with
the fiduciary aspect of the attorney-client relationship can also be reduced.
The court can protect the fiduciary relationship between the attorney and
client by limiting application of the test to third parties whose interests in
the negligently performed legal service are either neutral or positively
related to those of the client. Adversarial third parties are therefore excluded.103
The remaining criteria serve to further limit the scope of an attorney's
malpractice liability to third parties. The second criterion of the test, the
foreseeability of harm, excludes known third parties whose risk of loss as a
result of malpractice is not foreseeable. 10 4 Courts may apply the third
criterion, the degree of certainty of injury, to limit malpractice liability to
only those third parties who can prove the extent of their injury. Similarly,
the court may apply the fourth criterion of the test, the closeness of the
connection between the defendant's conduct and the injury suffered, to
exclude a third party who did not reasonably rely on the attorney's negligent behavior or whose decision to act was not primarily motivated by the
attorney's representations or conduct. 105
Restructuring the multi-criteria balancing test as a threshold test with
several limiting criteria sufficiently restricts the class of potential thirdparty claimants whose interests attorneys must consider. The test as modified extends a remedy to a broad class of third parties while protecting both
102. Compare the third-party liability of attorneys under the multi-criteria balancing test with the
development of third-party liability for public accountants. Although accountants have historically not
been held liable to third parties for misrepresentations arising from ordinary negligence, Ultramares
Corp. v. Touche, 255 N.Y. 170, 174 N.E. 441 (1931), a number of courts have recently found a duty to
third parties in negligence if the accountant knew that his representations would be relied upon by a
known class of third parties for a particular purpose. See, e.g., Westpac Banking Corp. v. Deschanps,
66 N.Y.2d 16,484 N.E.2d 1351, 494 N.Y.S. 2d 848 (Ct. App. 1985); Annot., 46 A.L.R.3d 979 (1972).
103. See supra text accompanying notes 55-56.
104. Foreseeability refers to the ability to foresee that the plaintiff would be harmed rather than the
ability to foresee that the third party may rely upon negligent advice transmitted to him.
105. This criterion may be interpreted to exclude third-party claimants whose economic injury was
not a result of the attorney's negligent conduct, such as when the third party's loss from high-risk
securities is a result of the speculative nature of the securities rather than the attorney's act of
negligence.
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the fiduciary and economic aspects of the attorney-client relationship.
Moreover, the deterrent value of the test improves because the benefits of
deterrence are extended to a broad class of third parties. At the same time,
courts and practitioners are given clear notice of the boundaries of malpractice liability.
III.

CONCLUSION

In Bowman v. John Doe Two 106 the Washington Supreme Court suggested that an attorney's duty to a third party in legal malpractice may be
found under either a third-party beneficiary test or a multi-criteria balancing test. 107 These tests define an attorney's duty to a third party differently.
The third-party beneficiary test extends an attorney's duty only as far as
intended beneficiaries of the attorney-client contract. The multi-criteria
balancing test expands an attorney's duty to include third parties whom the
attorney and client intended to affect.
Several policies have been considered in extending malpractice liability
to third parties. The most important of these policies is to protect an injured
third party's cause of action. Other policies concerned with protecting the
attorney-client relationship, deterring negligence, and preventing unlimited liability must be carefully balanced with the right of redress in
deciding which of the two tests to adopt.
Of the two most widely accepted approaches to extending an attorney's
legal malpractice liability to third parties, the multi-criteria balancing test,
with some modification, most completely satisfies these policies. The test
extends a remedy to a larger class of injured third parties than does the
third-party beneficiary test. Adopting the test's "intent to affect" criterion
as its threshold test of liability deters negligent behavior by attorneys
without exposing the relationship to unlimited legal malpractice liability.
Moreover, excluding third-party adversaries from its application adequately protects the fiduciary relationship between the attorney and client.
Scott Peterson

106.
107.
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104 Wn. 2d 181, 704 P.2d 140 (1985).
Id. at 187, 704 P.2d at 143.

